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Welcome to this edition of the Investments & Wealth Institute Legislative Intelligence. This month’s 

column examines President Donald Trump’s April 10, 2019, executive order promoting energy 

infrastructure and economic growth that, among other things, requires the Department of Labor (DOL 

or Department) to examine “discernible trends” related to retirement plan investments in the energy 

sector and to consider new fiduciary guidance that would clamp down on proxy activism. 

   

President Trump Orders Review of Energy Infrastructure Investments; Instructs DOL to Review Energy 

Investments in Plans, Guidance on Proxy Voting  

President Trump on April 10, 2019, issued an executive order to a half-dozen federal agencies, including 

the DOL, with a goal of promoting “energy infrastructure and economic growth” by reducing regulatory 

“uncertainty” that discourages new investments in the energy sector. The latest initiative appears to be 

a renewed effort by the Trump administration to dismantle previous DOL guidance by the Obama 

administration that encouraged the use of environmental, social, and governance (ESG) practices by 

investors if relevant economic factors such as expected returns and risks were comparable to other 

investment alternatives. 

ESG Background 

The history of DOL guidance on socially responsible investing (SRI)—which more recently has adopted 

the ESG moniker—changes with each new administration. The first guidance by the Clinton 

administration in 1994 affirmed that the Employee Retirement Income Security Act of 1974 (ERISA) does 

not prevent retirement plan fiduciaries from considering certain social factors in investing, all other 

things being equal.    

The George W. Bush administration in 2008 replaced the 1994 guidance with Interpretive Bulletin 2008-

2, which in turn was withdrawn by the Obama administration and replaced with interpretive bulletins 

2015-01 and 2016-01. The 2015 guidance encouraged investment strategies that take into account ESG 

factors by plan fiduciaries, noting that the Department “may be dissuading fiduciaries from … pursuing 

investment strategies that consider [ESG] factors, even where they are used solely to evaluate the 

economic benefits of investments and identify economically superior investments.” The 2016 bulletin, in 

turn, concentrated on proxy voting policies and compliance with investment policy statements (IPS), 

criticizing the Bush guidance that it said was “out of step with important domestic and international 

trends in investment management” and that may discourage plan fiduciaries from voting proxies or 

engaging in shareholder activism. 

The Trump administration last year did not make substantive changes when it released Interpretative 

Bulletin 2018-01, but nonetheless appeared to throw cold water on the 2015 bulletin by warning that 

“fiduciaries must not too readily treat ESG factors as economically relevant to the particular investment 

choices at issue when making a decision.” While the back and forth over the past several years may have 
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left some plan fiduciaries and their advisors confused, one trade publication called the Trump guidance 

a “hall pass” for financial advisers looking for an excuse to avoid ESG. 

Energy versus ESG 

This year President Trump appears to have gone farther in looking at ways to discourage ESG activism 

while boosting investment in the volatile energy sector. Section 5 of the new executive order states that 

in order to “advance the principles of objective materiality and fiduciary duty” in helping promote, 

among other things, “timely action on infrastructure projects that advance America’s interests and 

ability to participate in global energy markets” the Labor Secretary is ordered to complete two agency 

reviews in the next 180 days.  

The first mandate is to “identify whether there are discernible trends with respect to … plans’ 

investments in the energy sector.” The second is more substantive. It orders DOL to review guidance “on 

the fiduciary responsibilities for proxy voting to determine whether any such guidance should be 

rescinded, replaced, or modified to ensure consistency with current law and policies that promote long-

term growth and maximize return on ERISA plan assets.” 

Industry Pushback 

Initial reaction from the industry has been cool. Pensions & Investments quoted Mindy Lubber, chief 

executive officer (CEO) and president of nonprofit sustainability group Ceres, saying that the executive 

order was “misguided. … Investors know that working with companies on disclosure and integration of 

these risks into their businesses is a way to help preserve investment value for shareholders.”   

Even the more relatively benign guidance from 2018 stirred up some advisors in an InvestmentNews 

column. Referring to the 2018 guidance, Greg Friedman, CEO of Private Ocean, a $1.6-billion advisory 

firm, described the DOL bulletin as a “ridiculous rule.” 

“It is probably one of the most politically motivated proposals I’ve ever seen, and the marketplace is not 

in line with that proposal at all,” he said. 

What is President Trump’s End Game? 

The Trump executive order also appears to go strongly against the grain of current investment 

momentum favoring inflows into ESG investments. According to Bloomberg, investors using ESG screens 

control a quarter of U.S. investments. In 2018, Vanguard, BlackRock, and other fund companies 

launched dozens of new ESG-themed funds while central banks and insurance companies focused on 

climate risk and new rules for “green loans.” 

According to Morningstar research, last year marked the third consecutive year with record flows to 

ESG-type funds, increasing 50 percent to 351 offerings. ESG funds held $161 billion in assets at the end 

of 2018. 

In contrast, coal’s share of power generation, according to the U.S. Energy Information Administration, 

is down to 26 percent in 2019, compared to 30 percent in 2017. However, even though the executive 

order calls for a review of energy investments in qualified plans, it may be looking at the big picture that 

shows the investors embracing ESG strategies. 
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A Department review of ESG investments in ERISA plans and exposure to the energy sector may be a 

solution in search of a problem. According to a report in Benefits Pro, the ESG movement hasn’t yet 

translated into significant asset allocations to 401(k) plans, according to Cerulli Associates.  

Moreover, only 16 percent of defined contribution plans offer a dedicated ESG solution, according to 

Callan, a consulting firm that conducts retirement plan research. It says that take-up rates are low—with 

ESG-type funds accounting for only about 1.2 percent of assets in plans offering this option. This 

compares unfavorably to the energy sector that, according to Morningstar data, comprises about 5.5 

percent of S&P 500 holdings. 

And while Trump’s executive order requires the DOL only to identify “discernible trends” in energy 

investing within ERISA plans, it goes much farther with proxy activism by questioning whether the DOL 

should rescind current guidance on proxy voting in light of the need to “ensure consistency with current 

law and policies that promote long-term growth and maximize return on ERISA plan assets.” The 

executive order cites a 1976 Supreme Court decision in TSC Industries v. Northway, Inc., that 

“information is ‘material’ if ‘there is a substantial likelihood that a reasonable shareholder would 

consider it important.’” 

The first review would seem to suggest that a comparison of long-range returns between energy and 

ESG factors should drive proxy policy and fiduciary responsibilities related there and to ESG investing, 

but it may be a difficult comparison given the lack of a long-term track record for ESG funds.  

The emphasis on proxy policy rather than ESG factors may be driven by the Trump administration’s 

viewing with alarm the increase in proxy voting activity. A recent Morningstar report suggests a “new 

wave of interest in proxy voting and stewardship,” coupled with “the urgency of a market response to 

impending climate crisis in the absence of government action.” According to Morningstar, the 2018 

proxy calendar, which ran from July 2017 to June 2018, 187 of the 488 shareholder resolutions, or 38 

percent, addressed social and environmental issues, with 10 resolutions supported by a majority of 

shareholders.   

Morningstar also noted that, as oil and gas and power company meetings near, majority votes can be 

expected on resolutions seeking greater disclosure of greenhouse gas emission targets.  

Without saying so, the executive order suggests the muddled industry reaction to its 2018 guidance 

means the Trump administration is preparing to push even harder for stronger rules that ward off the 

current investor enthusiasm for ESG. 

________________________________________ 
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About Legislative Intelligence Update 

The purpose of this update, prepared by Potomac Strategies for Investments & Wealth Institute, is to 

give members legislative, regulatory and other public policy intelligence and analysis. It is strictly 

informational and should not be relied upon as legal or compliance advice. Investments & Wealth 

Institute, as an education and credentialing organization, does not lobby Congress and generally does 

not advocate for any particular legislative or regulatory position either on its own or through its 

relationship with Potomac Strategies.If you have questions after reading this update, please contact the 

Institute by replying to this email. We will either respond personally to your inquiry or include a 

response in an upcoming issue. 


