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______________________________________________________________________________ 
 
Welcome to the July issue of the Investments & Wealth Institute’s Washington Insights. This month’s 
column reviews the recent updated regulatory agendas of the two primary federal regulators of pension 
advisors and wealth managers: the Department of Labor (DOL) and the Securities and Exchange 
Commission (SEC or Commission). Washington Insights also provides a brief wrap-up on other recent 
public policy topics of interest to wealth and institutional managers. 
______________________________________________________________________________ 
 
Aggressive SEC Regulatory Agenda Draws Industry Ire;  
Pension Advisors Also Face Major Rule Changes  
 
In early January 2021, shortly after Gary Gensler was nominated to chair the SEC, Forbes cited a 
prediction by the Washington Post that, given his reformer image as chair of the Commodity Futures 
Trading Commission in the Obama administration, “Gensler is expected to champion aggressive 
regulation on financial institutions and companies, which will satisfy liberals and progressives in 
Washington but will likely prompt resistance from big banks ...”   
 
As it turns out, the Washington Post analysis was not far off the mark. 
 
The semi-annual regulatory agenda for federal agencies, which is tabulated in the spring and fall each 
year by the White House’s Office of Information and Regulatory Affairs, reveals a slew of new proposed 
rules of interest to wealth managers and pension advisors. These range from shortening the T+2 
settlement date to a single day for stock market trades, to proposing extensive climate disclosure 
requirements by publicly traded companies. To be precise, the Gensler-run SEC has proposed 53 new 
regulatory actions this year, many of which were introduced in 2021. This compares to 33 proposed 
regulatory actions during the same time period in the Trump administration, many of which were 
deregulatory actions. (Some may recall that shortly after the 2016 election, President-elect Donald 
Trump pledged to eliminate two regulations for every new one enacted.) 
 
In addition, pension advisors and their trade groups also are closely watching new developments at the 
DOL’s sub-agency that oversees private pensions and healthcare plans, the Employee Benefits Security 
Administration (EBSA). Eighteen new or pending regulations are listed on EBSA’s regulatory agenda in 
2022, in contrast to seven during the Trump administration for the same period. 
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https://www.forbes.com/sites/sarahhansen/2021/01/18/who-is-gary-gensler-bidens-pick-to-run-the-sec/?sh=2d950d22315b
https://www.forbes.com/sites/sarahhansen/2021/01/18/who-is-gary-gensler-bidens-pick-to-run-the-sec/?sh=2d950d22315b
https://www.reginfo.gov/public/do/eAgendaMain
https://www.forbes.com/sites/waynecrews/2016/11/22/donald-trump-promises-to-eliminate-two-regulations-for-every-one-enacted/?sh=165a22c84586
https://www.forbes.com/sites/waynecrews/2016/11/22/donald-trump-promises-to-eliminate-two-regulations-for-every-one-enacted/?sh=165a22c84586
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Wall Street trade groups and others in the financial services industry raised the alarm earlier this year. 
The Securities Industry and Financial Markets Association (SIFMA), Wall Street’s primary trade group, 
released a study in April noting that in the first quarter alone this year, the SEC issued 16 new rule 
proposals, only the third time in the 21st century that it has put out more than eight new rules in Q1. 
Moreover, SIFMA submitted a formal complaint letter to Chairman Gensler—along with 23 other 
financial industry groups—urging the Commission to extend the comment periods for major 
rulemakings to at least 60 days. The letter noted that the Gensler SEC had more 30-day comment 
periods in 2021 than during the prior seven years and previously, “the vast majority of comment periods 
were 60 days or more,” according to the letter. 
 
Perhaps not too subtly, the trade groups also suggested that the abbreviated comment periods of the 
Gensler SEC “ultimately does not comport with the spirit of the [Administrative Procedure Act (APA)]” 
that governs the rulemaking process by federal agencies. Industry groups that sue to overturn new 
agency rules typically allege violations of the APA. The SEC has not always fared well in these cases. 
 
Knowing the SEC’s track record, Gensler—acutely aware that at least one of the proposed 
environmental, social, and governance (ESG) rules is likely to be challenged in court—within two weeks 
acceded to the industry’s request by lengthening the comment period for its ESG disclosure rule, and 
also reopened two other proposed rules for additional comment. 
 
Some of the rule proposals by the SEC and EBSA in the spring regulatory agenda include several that 
apply directly to registered investment advisers (RIAs) and others that may be of interest: 
 
SEC 

• Amendments to the custody rule for investment advisers 
• Disclosure of ESG factors touted by investment companies and RIAs in their marketing materials 
• Digital engagement practices for RIAs 
• Documentation of RIA and private fund advisors’ compliance reviews 
• Cybersecurity risk disclosure 
• Money market fund liquidity rules 
• Amendments to the mutual fund names rule 

 
DOL/EBSA 

• Amendments to a Trump-era rule restricting ESG investment options in 401(k)-type plans 
• Outreach to industry groups for the purpose of seeking to improve disclosures to retirement 

plan participants 
• Enhancing Form 5500 disclosures 
• Amendments to the definition of “fiduciary” under the Employee Retirement Security Act of 

1974 
• Finalizing a rule addressing lifetime income illustrations in 401(k)-type plan statements 

 
As closely watched as the spring and fall regulatory agendas are by industry trade groups and policy 
analysts, the agencies’ estimated release of proposed or final rules is frequently delayed. But 
nonetheless the semi-annual agendas are considered important barometers of agency rulemaking 
activity. 

https://www.sifma.org/resources/news/the-secs-current-far-ranging-aggressive-rulemaking-agenda-will-raise-regulatory-uncertainty-and-risks-unintended-negative-consequences/
https://www.sifma.org/wp-content/uploads/2022/02/SEC_Joint-Trades_Comment-Period-Letter_4-5-2022.pdf
https://www.sec.gov/news/press-release/2022-82
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THE WRAP-UP 
 
Rise and Shine, Earn, and Secure Your Retirement. If that phrase doesn’t make sense, give credit 
nonetheless to the creative Capitol Hill staff attorneys who came up with the titles of the three principal 
retirement bills under consideration in Congress. Given strong bipartisan support in both chambers, Hill 
observers expect some combination of the three will be signed into law before the 117th Congress 
adjourns at the end of this year. 
 
Here's a Quick Recap. Back in late March, the House of Representatives voted 414–5 in favor of the 
Securing a Strong Retirement Act of 2022, dubbed SECURE Act 2.0. The House bill, H.R. 2954, expands 
on the original SECURE Act passed by Congress in 2019 and includes provisions to boost the required 
minimum distribution age from 72 to 75 over time, broaden automatic enrollment in retirement plans, 
and encourage small businesses to create retirement plans via tax credits. A number of the provisions in 
the 140-page House bill match closely with its Senate counterparts and likely are to survive in the final 
compromise that is expected to be signed into law by December. 
 
On June 14, another retirement bill, the Retirement Improvement and Savings Enhancement to 
Supplement Healthy Investments for the Nest Egg Act, otherwise known as the Rise & Shine Act, was 
passed in a unanimous voice vote by the Senate Health, Education, Labor and Pensions (HELP) 
Committee. The Senate HELP Committee’s proposal is expected to be combined with a Senate Finance 
Committee bill, Enhancing American Retirement Now Act (the EARN Act), that passed the Finance 
Committee 28–0 on June 22. Taken together, among other things these bills contain provisions that 
would expand plan coverage for part-time workers, allow employers to set up automated payroll 
deductions for emergency savings accounts for their workers, and allow employers to make “matching” 
contributions to a 401(k) plan while their employees make student loan repayments. 
 
Without saying so directly, Congress seems to be encouraging prudent financial planning practices  
(in addition to its traditional role of encouraging and protecting workers’ retirement savings), by 
establishing new ways of helping workers achieve other financial goals such as paying off college loans 
and have savings available for unexpected events in response to natural disasters, spousal abuse, and 
paying for child adoptions. 
 

*** 
 
ESG Funds Face Mounting Scrutiny by Asset Managers and Regulators. In some quarters of the 
securities industry, there is a growing perception that ESG products have made a U-turn from turnkey 
save-the-Earth solutions to targets of “greenwashing” suspicion and regulatory scrutiny. 
In addition to investigations launched by the SEC and German securities regulators for allegedly 
marketing investment products that are little changed from traditional investments, environmental 
activists are challenging these strategies as well. In a survey by the Financial Planning Association of 400 
advisors in the spring of 2022, 15 percent said they planned to decrease their ESG investments 
compared to just 4 percent in 2021.  
 
Opposition Grows to SEC Climate-Risk Disclosure Rule. BlackRock Inc., the largest asset manager in the 
world with $10 trillion under management, is pushing back on key parts of the SEC’s proposed rule to 
have publicly traded companies track and disclose their greenhouse gas emissions. BlackRock said the 

https://www.congress.gov/117/bills/hr2954/BILLS-117hr2954rfs.pdf
https://www.congress.gov/117/bills/s4353/BILLS-117s4353rs.pdf
https://www.finance.senate.gov/imo/media/doc/EARN%20Act%20section%20by%20section%20summary.pdf
https://www.financialplanningassociation.org/learning/research/2022-trends-in-investing
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rule will increase compliance costs and may make it more difficult for investors to sift through the 
information in understanding climate-related data. BlackRock joins other organizations, including the 
Nasdaq and the U.S. Chamber of Commerce in questioning the proposed rule. The Investment 
Company Institute, which represents nearly all U.S. fund companies, gave it only a lukewarm 
endorsement, saying it will “carefully study” the rule’s disclosure requirements. 
 
Crypto is Increasingly the Focus of Policy-makers in Congress and Regulators. Although not on the 
DOL’s spring regulatory agenda, Labor Secretary Marty Walsh on June 14 told Congress that the agency 
is “looking at potentially going through a rulemaking process moving forward on the industry as a 
whole,” as reported by Ignites. Walsh was responding to critics regarding earlier DOL guidance that 
401(k) plan fiduciaries should “exercise extreme care” when adding a cryptocurrency option to the plan 
menu. Walsh was concerned about Fidelity Investment’s plans to add crypto to the investment lineup 
it offers and permitting workers to put up to 20 percent of their retirement savings in cryptocurrency. 
Of course, with the recent plummet in cryptocurrency investments, including restrictions on 
withdrawals, EBSA may not have to worry too much about this issue in the near future. Meanwhile, 
House Ways and Means Committee Chair Richard Neal (D-MA), has requested the Government 
Accountability Office study the potential risks of including crypto assets in retirement accounts. At the 
same time, the company suing the DOL over threats to investigate crypto options in retirement plans, 
ForUsAll, announced that it is planning to launch an Alt 401(k) product that lets employee investors 
transfer up to 5 percent of their nest eggs directly into more than 50 different cryptocurrencies. 
 
Payment for Order Flow on SEC’s Radar. Among the numerous rules under consideration by the SEC is 
one related to an investment adviser’s duty to seek best execution in trading securities (when the 
client delegates that responsibility to him or her). This 2018 Risk Alert can help as a refresher course on 
what SEC examiners look for, and it isn’t necessarily the lowest trade cost. With most brokerage firms 
touting free trades these days, then what is best execution? A battle royal is now brewing between 
Wall Street and SEC Chair Gensler over the practice of payment-for-order flow (PFOF) and whether it 
disadvantages mom-and-pop investors. Gensler argues that PFOF does not result in so-called free stock 
trades and that the practice is littered with conflicts of interest and hidden costs. Some of the 
potential solutions are creating an auction mechanism where the major market-makers would have to 
directly compete to fill retail orders or even banning PFOF altogether. Opponents say the result could 
be the end of commission-free trading. 
 
SEC Highlights First Regulation Best Interest Violations. In May, this column asked whether the SEC’s 
Regulation Best Interest (Reg BI), the quasi-fiduciary standard for securities brokers providing advice to 
retail customers, was working.1 The SEC’s Division of Enforcement previously only had gone after the 
low-hanging fruit in the form of settlements with 42 firms that failed to file a related disclosure form, 
Form CRS. Now the jig is up, as they say. June 15 marked the first time the agency had filed a complaint 
alleging a direct violation of Reg BI, just two weeks shy of the rule’s second anniversary. Then on  
June 16, the SEC announced it had charged brokerage firm Western International Securities and five of 
its registered reps with violating Reg BI’s Care Obligation by allegedly selling $13.3 million in high-risk 
bonds to retail customers, “many of whom were on fixed incomes and with moderate risk tolerances,” 
according to the complaint. As reported by InvestmentNews, Western International Securities denied 
any wrongdoing and said it will fight the SEC’s charges. 
 

https://www.financialadvisoriq.com/c/3643434/466484/chief_crypto_rule_table
https://www.crypto-reporter.com/newsfeed/forusall-introduces-the-alt-401k-a-fully-integrated-retirement-plan-with-cryptocurrency-and-alternative-investments-16709/
https://www.sec.gov/files/OCIE%20Risk%20Alert%20-%20IA%20Best%20Execution.pdf
https://www.sec.gov/news/press-release/2022-110
https://www.investmentnews.com/sec-takes-first-substantive-reg-bi-enforcement-action-222896
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ABOUT WASHINGTON INSIGHTS 
 
The purpose of this column, prepared by Potomac Strategies for Investments & Wealth Institute, is to 
give members legislative, regulatory, and other public policy news and analysis. It is strictly informational 
and should not be relied upon as legal or compliance advice. Investments & Wealth Institute, as an 
education and credentialing organization, does not lobby Congress and generally does not advocate for 
any particular legislative or regulatory position either on its own or through its relationship with 
Potomac Strategies. 

If you have questions after reading this update, please contact the Institute’s general counsel, Robert 
(Rob) Frankel at rfrankel@i-w.org. 
 
ENDNOTE 

 
1. See "Regulation Best Interest: Is It Working?" Washington Insights 7, no. 5 (May 2022), 
https://investmentsandwealth.org/getattachment/bca7812e-1a9d-41a0-80d8-347c7754ae35/WI-2022-Vol-7,-No-
5.pdf. 

mailto:rfrankel@i-w.org
https://investmentsandwealth.org/getattachment/bca7812e-1a9d-41a0-80d8-347c7754ae35/WI-2022-Vol-7,-No-5.pdf
https://investmentsandwealth.org/getattachment/bca7812e-1a9d-41a0-80d8-347c7754ae35/WI-2022-Vol-7,-No-5.pdf

