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______________________________________________________________________________ 
 
Welcome to the May issue of the Investments & Wealth Institute’s Washington Insights (formerly 
Legislative Intelligence). This month’s column examines the question of whether Regulation Best Interest 
(Reg BI), a “best interest” rule covering retail investment advice by securities brokers, is working as 
intended. Reg BI went into effect nearly two years ago and was designed to enhance investor protection 
and, to an extent, level the playing field between brokerage firms and investment advisors providing 
investment advice to retail investors. Washington Insights also provides a brief wrap-up on other recent 
public policy topics of interest to wealth and institutional managers. 
______________________________________________________________________________ 
 
AS REG BI NEARS ITS TWO-YEAR ANNIVERSARY, SCOPE OF COMPLIANCE REMAINS A MYSTERY 
 
Up until now, no enforcement actions have been announced by the Securities and Exchange 
Commission (SEC or Commission) for violations of Reg BI, the quasi-fiduciary standard that applies to 
brokers’ securities recommendations to retail customers. Both the SEC and Financial Industry Regulatory 
Authority (FINRA), the principal regulatory body overseeing broker–dealers, have cited numerous 
deficiencies in their review of firms’ policies and procedures. However, while issuing risk alerts and FAQs 
to address gray areas of the rule, and continuing to make Reg BI an examination priority, compliance still 
appears to be a work-in-progress.    

Nearly two years past the compliance deadline of June 30, 2020, the securities industry still appears to 
be in learning mode on how to place customers’ interests ahead of the firm. Just before Reg BI’s 2020 
compliance deadline, the SEC issued a risk alert stating that its initial examinations “are designed 
primarily to evaluate whether firms have established policies and procedures reasonably designed to 
achieve compliance.”  

Two years later, the SEC’s Division of Examinations appears to have continued its education efforts with 
an even-handed approach by bringing in compliance issues of concern regarding Reg BI as well as 
compliance by registered investment advisers (RIAs) that have operated under a fiduciary standard since 
1940. In March 2022, the SEC issued a staff bulletin looking at potential compliance issues divided into 
three regulatory silos: compliance by broker–dealers, RIAs, and dually registered broker–dealers/RIAs 
(dual registrants). This evenhanded approach to regulation of this regulatory troika is also reflected in its 
2022 Examination Priorities, which was released on the same day. 
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In contrast to what appears to still be an educational approach to Reg BI compliance, the SEC has come 
down hard on its related disclosure document, Form CRS, or Customer Relationship Summary. To date 
at least 42 firms have been fined a total of $1.2 million by the SEC for failure to file the two-page 
disclosure document (29 RIAs and 13 broker–dealers). 

One might conclude that the numerous failures related to Form CRS—both the SEC and FINRA have 
cited other problems with not posting Form CRS on firms’ websites, not “resembling a relationship 
summary,” exceeding the prescribed two-page length, omitting disciplinary histories, and failing to 
describe conflicts of interest and product limitations—might be the proverbial canary in the coal mine, 
an indicator of actual problems with Reg BI. 

Indeed, it is somewhat surprising that the SEC would lump in examination priorities for the new broker-
dealer market conduct standard (Reg BI) with the Adviser Act’s fiduciary requirements, which have been 
in place for 82 years. The regulatory mystery is further muddied by the SEC’s explanation in its adopting 
release for Reg BI that it “draws from key principles underlying fiduciary obligations, including those that 
apply to investment advisers …”  

It is also odd that the SEC would list different examination priorities for the troika (broker–dealers, RIAs, 
and dual registrants), when all three business models essentially overlap in many areas of investment 
advisory services, the obvious exception being many RIAs providing ongoing asset management services. 

As is customary when the SEC discovers widespread compliance problems by its examiners, it will 
perform regulatory sweeps, such as the Commission has done in the past evaluating cybersecurity risks 
or singling out other problems in its annual overall enforcement results for a given year. In 2021 and 
earlier this year, the Commission publicized numerous failures by brokerage and advisory firms to file 
and deliver Form CRS to their customers or clients. But the Commission did not single out any violations 
of Reg BI. 

Does the absence of any publicized enforcement actions for violations of Reg BI indicate that it’s 
working? State securities regulators, who share oversight of both brokerage firms and RIAs with the SEC, 
last year released its own sweep results of 235 brokerage firms as well as 1,552 state-registered RIAs, 
and in its November 4, 2021 report concluded that “while there were some improvements, most 
[brokerage] firms are operating in the same manner as they were under the suitability rule, especially 
when it comes to harmful compensation conflicts.” 

The study by the North American Securities Administrators Association (NASAA), the umbrella 
organization representing the 50 state securities regulators and the Canadian provinces, found that, 
among other things: 

• The percentage of brokerage firms offering complex, costly, and risky products increased by 11 
percent after Reg BI took effect; 

• Nearly two-thirds of the brokerage firms surveyed were not discussing lower-cost alternatives 
with their customers, as required by the rule; and  

• Roughly one-quarter of brokerage firms still were using sales contests and other financial 
incentives, compared to only one-half of 1 percent of RIA firms, which were surveyed in 2018. 

 

https://www.sec.gov/files/Risk%20Alert%20-%20Credential%20Compromise.pdf
https://www.sec.gov/news/press-release/2021-238
https://www.sec.gov/news/press-release/2021-139
https://www.sec.gov/news/press-release/2022-27
https://www.nasaa.org/60748/nasaa-report-finds-that-many-broker-dealer-firms-still-place-their-financial-interests-ahead-of-their-customers-despite-implementation-of-regulation-best-interest/
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The costly, complex products cited by NASAA in its analysis were private securities, variable annuities, 
non-traded real estate investment trusts, and leveraged or inverse exchange-traded funds. According to 
the report, under Reg BI, in 2021 slightly more than three-quarters of brokerage firms surveyed 
continued to offer these investments while only 14 percent of RIAs (in the 2018 survey) offered these 
products. 
 
“In short,” according to NASAA, “too many Reg BI firms are still placing their financial interests ahead of 
their retail customers in violation of the rule’s chief directive.” 
 
In a recent webinar covering Reg BI, one former FINRA regulator, Thomas Selman, said he detected a 
“tone of exasperation” in its 2022 exam findings when reading between the lines. He predicted that 
when FINRA eventually takes enforcement actions against brokerage firms, the likely charges will be 
focused on failure to supervise registered representatives, and failure to consider and document 
“reasonably available alternatives” as required by Reg BI. 

Over the long term, though, will Reg BI even matter? Looking at fundamental trends, such as securities 
registrations, the number of investment adviser representatives (IARs) affiliated only with RIAs has more 
than doubled since 2011, according to FINRA data, broker-dealer registrations dropped 13 percent from 
2015 to 2020, and more registered representatives are leaving than entering the industry since 2016. In 
addition, the ratio of independent IARs to dual registrants was nearly 7 to 1 in 2011; last year it was just 
under 4 to 1.  

Data like this suggests that Reg BI is not going to wither on the vine overnight, but the great shift in 
assets under management during the past two decades to fiduciary requirements—and not a best 
interest rule for brokers—is likely to continue unabated. 

THE WRAP-UP 
 
SEC to Investment Advisers: Watch How You Use “Fiduciary.” In the SEC’s ongoing, informal guidance 
on Form CRS, a recent addition has some investment advisers agitated by the agency’s warnings 
against overdoing their use of the term “fiduciary” in describing the standard of conduct. A March 30, 
2022, update to the SEC’s “Frequently Asked Questions on Form CRS” explains that it’s ok to use the 
term, but not in a way that “would involve, or suggest, exaggerated or unsubstantiated claims.” The SEC 
staff guidance said, for example, that using such phrases as “’an investment adviser who is held to the 
fiduciary standard,’ is likely to be inappropriate,” including descriptions of the fiduciary duty “as a 
‘higher standard’ or the ‘highest standard.’” One fiduciary advocate group, the Institute for the Fiduciary 
Standard, complained that the “latest SEC staff intervention effectively said, ‘Forget the Supreme Court 
and prior SEC opinions. We have a better idea.’” 

Fidelity Launches Crypto Option for 401(k) Plans. That’s it. You heard it right. Fidelity Investments 
appeared to have thumbed its nose at the Department of Labor (DOL) when it announced a new 
bitcoin product that plan participants can invest in, up to a cap of 20 percent. This comes after the DOL 
recently issued a warning to plan sponsors that digital assets “are speculative and volatile.” Not only is 
crypto risky, but the DOL said its investigators will look into plans that include crypto assets in the menu 
lineup, including in brokerage windows. David Gray, Fidelity’s head of workplace retirement products 
and platforms, responded to a reporter that, “We clearly have different views than the Department of 

https://www.sec.gov/investment/form-crs-faq#fiduciary
https://thefiduciaryinstitute.org/2022/04/11/sec-staff-fiduciary-extraneous/
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Labor in terms of the guidance they’ve issued,” he said. “We believe they should withdraw that 
guidance.” Fidelity’s response may be a form of measured bravado because, as a recordkeeper, it is only 
a service provider, not an ERISA fiduciary. The hard decision about whether to add cryptocurrency to a 
plan menu is a fiduciary act taken by either the plan sponsor directly, or indirectly if a 3(38) investment 
manager hired by the plan sponsor makes the selection. The DOL reacted to Fidelity’s announcement by 
saying it stood by its conclusions. “Plan fiduciaries, said Ali Khawar, DOL acting assistant secretary for 
employee benefits security, “should exercise extreme care before they consider adding a cryptocurrency 
option to a 401(k) plan’s investment menu for plan participants.” 
 
Meanwhile, environmental, social, and governance (ESG) investing and an ongoing review of Reg BI 
deficiencies is at the top of the list of the SEC’s annual examination priorities. The Commission said it 
will look at how investment advisers incorporate ESG factors into their portfolio strategies and warn 
against misleading statements in their performance advertising, also known as “greenwashing.”  
 
Millennials Beating Boomers on Retirement Savings Goals. According to a new study by Schwab, 
millennials are stuffing away more money into defined contribution (DC) accounts nine years earlier 
than their baby boomer parents. This is partly due to millennials being less likely to own homes, a 
common source of retirement funding when workers downsize later in life. The good news is that this 
allows them more time to meet their retirement goals given the increasingly common use of auto-
escalation clauses that bump up worker contributions by 1 percent a year. 
 
Are 12b-1 Fees an Endangered Species? Only one-third of share classes sold last year contained 12b-1 
fees and other distribution shares, according to an analysis by Morningstar. Lower-cost institutional 
share classes also made up two-fifths of the 600 share classes offered in 2021, up from just under a 
third in 2020. In addition, C shares—which frequently come with 12b-1 fees—comprised 13 percent of 
all share classes at the end of 2021. The reason for this trend cited in a story by Ignites was due to 
advisor networks that haven’t switched from commission-based to fee-based approaches, but two 
other reasons driving the move to cheaper investments could be the SEC’s ongoing crackdown on non-
disclosure of 12b-1 fees by advisory firms and the increase in excessive fee claims filed in class-action 
litigation under the Employee Retirement Income Security Act of 1974 (ERISA). 
 
Speaking of ERISA Fee Litigation … so far in Q1 of 2022, 18 complaints were filed against plan 
fiduciaries, or 50 percent more than for the same period in 2021. Retention by DC plans of imprudent 
target-date funds (TDFs) are one of the most common allegations, typically through the use of 
untested TDFs in the lineup, or for purposes of allegedly seeding a newly launched TDF series. Other 
claims include the use of more costly actively managed TDFs than passive TDFs containing index funds. 
According to Bloomberg, more than 170 excessive fee lawsuits have been filed in federal courts since 
2020, with about 20 settled since then. 
 
Workers Value Retirement and Health Benefits as Important Retention Tools. The number of 
employees willing to pay for better benefits has rebounded after a dip during the pandemic, according 
to a recent Willis Tower Watson survey. “While employees still look at pay as the most compelling 
reason to stay or leave a company, health and retirement benefits have become a much more 
significant factor in their decision-making process,” said Monica Martin, senior director of retirement. 
 

https://pressroom.aboutschwab.com/press-releases/press-release/2022/Retirement-Reimagined-Empowered-by-Early-Savings-Millennials-Are-Reshaping-What-It-Means-to-Retire-With-an-Emphasis-on-Flexibility-and-New-Experiences/default.aspx
https://www.financialadvisoriq.com/c/3546054/449844/moving_retail_institutional_share_classes
https://finance.yahoo.com/news/health-retirement-benefits-jump-key-140200977.html?msclkid=0ec0118cc74411ec826c7c0e0bcbd562&guccounter=1&guce_referrer=aHR0cHM6Ly93d3cuYmluZy5jb20v&guce_referrer_sig=AQAAAGned2UZSQUNRXlPlSGPAApyOo_E5eNP03qbRXw1QGcHhUeG_UtEbpGj-WviPry0I-WpUs64S15aMlwO7WXsuN9ekr8sZAqV1Du23Iml2tMuPG5PqpIetHn4tbDOO7LHknlTEd-BEEynG-PE8kuHbRSD4mWTAgg9adD540ptdDge
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Morningstar: Fund Managers to Be Held to Account Over Bogus ESG Claims. Over concerns of 
widespread greenwashing, Morningstar plans to up its quality control of ESG-type funds marketing 
bogus investment strategies. “We are going to look at engagement more closely, engagement 
activities related to climate especially, to hold managers to account,” said Hortense Bioy, global head 
of sustainability research at Morningstar. The upgrade comes as part of an effort to strip the label from 
“ambiguous” ESG definitions hyping funds’ investment strategies.  
 
ABOUT WASHINGTON INSIGHTS 
 
The purpose of this column, prepared by Potomac Strategies for Investments & Wealth Institute, is to 
give members legislative, regulatory, and other public policy news and analysis. It is strictly informational 
and should not be relied upon as legal or compliance advice. Investments & Wealth Institute, as an 
education and credentialing organization, does not lobby Congress and generally does not advocate for 
any particular legislative or regulatory position either on its own or through its relationship with 
Potomac Strategies. 

If you have questions after reading this update, please contact the Institute’s general counsel, Robert 
(Rob) Frankel at rfrankel@i-w.org. 
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