
 

June 2017—Legislative Intelligence Update | Nevada Legislature Removes Fiduciary 
Exemption for Brokers and Advisors under Obscure Financial Planner Statute 
 
Welcome to this edition of IMCA's Legislative Intelligence update. This month's update looks at 
recently enacted amendments to a Nevada statute expanding the fiduciary standard for 
financial planners to brokers and investment advisers. 

Nevada Responds to DOL Rule Inertia with New Fiduciary Law 
Industry Trade Groups Likely to Focus on State Regulatory Guidance 

 
It took the Department of Labor (DOL) six years to adopt a new fiduciary standard for brokers. It 
took the Nevada legislature less than 100 days.  
 
The two initiatives are connected. Nevada’s new law—which removes longstanding exemptions 
for the securities industry from a fiduciary duty covering financial planners—was a legislative 
response to efforts by President Donald Trump’s administration to slow down or derail the 
Barack Obama-era regulation expanding the definition of a fiduciary to brokers and insurance 
producers. Nevada bill sponsor Sen. Aaron Ford (D), in a committee hearing during April, 
testified that his proposal was an effort to protect Nevada’s state residents in light of the DOL 
rule’s uncertain status in Washington.  
 
As Senate Majority Leader, Ford was able to easily steer the bill, SB 383, through the Senate. By 
late May the legislation had passed both chambers. Like past floor votes in Congress to repeal 
the DOL rule, the Nevada proposal also passed on party line votes. SB 383 was signed into law 
on June 2 by Republican Governor Brian Sandoval. The new law goes into effect on July 1. 
 
In addition to surprising industry groups, swift action by the legislature was unexpected by the 
state’s securities regulator. Although asked to testify on its impact, the Nevada Securities 
Division (the Division) took no formal position on the bill during hearings, according to Division 
staff. Numerous questions remain about how the law and the fiduciary requirements will apply 
to the securities industry, and in particular, broker–dealers. The Division is expected to respond 
with a notice and public comment period sometime this fall. 
 

http://www.finra.org/investors/investment-advisers
http://nvleg.granicus.com/MediaPlayer.php?clip_id=7732
https://www.leg.state.nv.us/App/NELIS/REL/79th2017/Bill/5440/Overview


The original law imposing a fiduciary duty on financial planners was passed by the Nevada 
legislature in 1993. There’s a good chance that most financial planners in the state aren’t even 
aware of the law because no agency is tasked with enforcing it. In a way it doesn’t make a 
difference because most financial planners are registered as investment advisers under state or 
federal securities law, which impose a fiduciary standard and have rules in placing governing 
fiduciary conduct. 
 
The existing law does not define financial planners by the title they use but rather by function. 
The 1993 law defines a financial planner as “a person who for compensation advises others 
upon the investment of money or upon provision for income to be needed in the future, or who 
holds himself or herself out as qualified to perform either of these functions.” The amendments 
signed into law will now include brokers and investment advisors who meet that broad 
definition.  
 
As a result, effective July 1, broker–dealers and registered investment advisers (RIAs) doing 
business in Nevada will join financial planners under a unique fiduciary duty as well as potential 
liability for violation of “any element of his or her fiduciary duty,” or if they are “grossly 
negligent” in recommending a course of action based on the client’s circumstances, or in 
violation of any other state law. 
 
Nevada’s state law also requires disclosure, at the time advice is provided, of any financial gain 
received by the advisor, such as a commission, if the advice is followed. The fiduciary also must 
make “diligent inquiry” of the client to understand and stay informed of the client’s financial 
circumstances and obligations, as well as the client’s present and anticipated obligations and 
goals for his or her family. 
The new law also authorizes the state securities administrator to promulgate rules to further 
define the fiduciary duty for broker–dealers, RIAs, and their agents as well as rules to prohibit 
violations of their fiduciary duty. 
 
Initial questions. While awaiting further clarification from the Division, a number of questions 
are likely to be raised by industry trade groups and other interested parties.  
 
Investment advisers. Are U.S. Securities and Exchange Commission (SEC)-registered advisers 
subject to Nevada’s fiduciary requirements? State securities regulators are preempted under 
federal law from substantive regulation of SEC-registered advisers except for purposes of 
requiring exams to test the knowledge and competency of investment adviser representatives, 
to pay notice-filing fees, and to prosecute fraudulent actions. Would state guidance that 
clarifies a federally registered investment adviser’s fiduciary duty be preempted by federal law? 
 
If the Division concludes that SEC advisors are subject to the state’s fiduciary duty, then would 
the disclosures required by Form ADV Part 2 satisfy the compensation disclosures under 
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Nevada’s fiduciary law? In addition, Nevada’s due diligence requirements for fiduciaries are 
notably distinct from the SEC’s implied suitability obligations, which generally require an 
advisor to make a “reasonable inquiry into the client’s financial situation, investment 
experience and investment objectives.” The suitability obligations are implied because the SEC 
did not formally adopt the 1994 proposed rule. However, since then SEC staff generally has 
interpreted the proposed rule as defining the general suitability obligations of advisers today. It 
is likely that trade groups will either oppose state intervention or ask that the SEC’s disclosure 
and suitability requirements satisfy the fiduciary duties under Nevada’s law. 
 
Even then, neither law offers much clarity regarding the suitability obligations of a fiduciary. 
The SEC’s implied a suitability standard for financial planners by noting in the 1994 proposal 
that advisers formulating financial plans, for example, may have to obtain additional 
information, such as the client’s current income, investments, assets and debts, marital status, 
insurance policies, and financial goals. It is not clear at this early stage whether these additional 
data-collection activities would meet the diligence standard under Nevada’s law. 
 
What is also quirky about the Nevada law is that it has a bonding requirement for financial 
planners; but no agency is tasked with enforcing the bond requirement. 
 
Broker–dealers. Broker–dealers and their agents are not subject to a fiduciary duty under 
federal securities law, although state common law has held brokers to a fiduciary standard 
when holding discretion over an account, or in situations in which it can be proven that the 
customer implicitly placed trust and confidence in the broker’s investment recommendations. 
Courts in four states—California, Missouri, South Carolina, and South Dakota—have expressly 
imposed a fiduciary standard on brokers, but Nevada is apparently the first to do so through 
legislative action. 
 
Nor are broker agents required to provide a core disclosure document of conflicts and other 
information such as Form ADV. However, many brokers are also dually registered as investment 
advisers and as a result could satisfy at least some elements of Nevada’s fiduciary law. Nevada’s 
statute focuses more narrowly on disclosure of “financial gain[s]” a fiduciary receives, such as 
profits or commissions, although it is likely that the state securities administrator would be 
asked to offer further guidance. 
 
Finally, in contrast to RIAs, broker–dealers have extensive suitability requirements when 
formulating investment recommendations for retail customers, although it is unknown whether 
these suitability factors would satisfy Nevada’s diligence requirement. Again, it is likely that the 
Securities Division would be requested to provide guidance. 
 
Insurance agents. The new law is silent on how it would impact insurance agents, if at all. 
Insurance producers and consultants are exempt from existing law when their advice on 



investments, or provision of future income, is incidental to their insurance business. It seems 
likely that the insurance industry would press for additional clarity due to liability concerns. 
 
Liability. Like the DOL’s fiduciary rule, firms and agents subject to the Nevada law would be 
liable to clients for economic losses as a result of breaches of their fiduciary duty, including 
litigation costs and attorney’s fees. Under federal securities law, investors do not have similar 
recourse to a private right of action. Ranked 34th in population, Nevada may not seem to be a 
major hub of the investment management industry, but according to the Securities Division, 
1,667 brokerage firms and 1,537 RIAs are registered or notice-file in the state. Individual agent 
registrations include 141,618 brokers and 4,461 investment adviser representatives.  
 
Given Nevada’s position as a popular retirement location, and a state with no income or 
inheritance tax, the new law undoubtedly will attract the attention of Wall Street. Not only are 
a lot of firms registered there, but there are likely to be concerns about the precedents Nevada 
could set for other states intent on expanding the fiduciary standard to brokers if the DOL rule 
eventually is overturned. As a result, it is likely that in the near future Wall Street lobbyists will 
flock to Las Vegas for a roll of the regulatory dice and a second chance to try and shape the 
scope and impact of the Nevada’s surprising new fiduciary standard.  
 
 
About Legislative Intelligence Update 

The purpose of this update, prepared by Potomac Strategies for Investments & Wealth Institute, is to 
give members legislative and public affairs intelligence and analysis. It is strictly informational and 
should not be relied upon as legal or compliance advice. Investments & Wealth Institute, as an education 
and credentialing organization, does not lobby Congress or regulators, and does not advocate for any 
particular legislative or regulatory position either on its own or through its relationship with Potomac 
Strategies.  

If you have questions after reading this update, please contact Investments & Wealth Institute by 
replying to this e-mail. We will either respond personally to your inquiry or include a response in an 
upcoming issue. 

 


