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Welcome to this edition of the Investments & Wealth Institute® Legislative Intelligence update. 
This month's update reviews current fiduciary trends impacting financial advisors on the federal 
and state level, as well as recently announced regulatory priorities by the Securities and 
Exchange Commission (SEC) Office of Compliance Inspections and Examinations (OCIE), and the 
Financial Industry Regulatory Authority (FINRA).  
 

Fiduciary Initiatives Popping Up All Over in Wake of DOL Rule Slowdown 

Like the Whac-a-Mole game popular in arcades, the fiduciary standard keeps popping up in 
places you’d least expect it. Industry opponents of the Department of Labor (DOL) fiduciary rule 
have found the states to be a new source of contentious legislative and regulatory proposals. 
 
With most state legislative sessions underway, much of industry opponents’ concerns come 
from the potential for a patchwork quilt of customized fiduciary standards drafted by different 
states that will lead to different “best interest” duties of loyalty and care. Some states, in turn, 
are responding to inaction by the Trump administration in withdrawing key provisions of the 
DOL rule from its scheduled implementation in April 2017. 
 
Some of the state initiatives have originated in legislatures, others as agency rulemakings. 
Below is a recap of current developments. 
 
State Initiatives 
 
Nevada was the first state to enact a new fiduciary law for broker–dealers by removing 
exemptions for them and for registered investment advisers (RIAs) from a 1993 law targeting 
financial planners (see June 2017 Legislative Intelligence for details). The law went into effect 
on July 1, 2017; the Nevada Securities Division is currently developing rules to implement the 
new fiduciary requirements and had planned to release draft regulations for public review after 
January 1, 2018. To-date no regulations have been released.  
 

• Impact: Because RIAs are already fiduciaries, the law and any new regulations are not 
expected to have much impact on their current compliance requirements. However, 
firms’ compliance persons should monitor the final rules adopted by Nevada. It is also 

http://investmentsandwealth.org/getmedia/defada13-251a-4d53-80da-32c60cb93ff9/June-2017-Legislative-Intelligence-Update.pdf
http://nvsos.gov/sos/licensing/securities/new-fiduciary-duty


unclear whether SEC-registered advisers are affected because federal securities laws 
generally preempt regulation by the states except for payment of notice filing fees, the 
Series 65 exam requirement for investment adviser representatives, or to investigate 
fraud. However, broker–dealers are generally not subject to a fiduciary standard and 
may be subject to heightened liability under the new law. 

 
New York. A bill requiring a disclaimer of fiduciary status by non-fiduciary advisors remains 
pending in the New York Assembly since its introduction a year ago. Assembly Bill 2464 requires 
anyone using terms implying investment expertise that are not fiduciaries must provide a 
statement to clients at the onset of a client engagement stating: “I am not a fiduciary. 
Therefore, I am not required to act in your best interests, and am allowed to recommend 
investments that may earn higher fees for me or my firm, even if those investments may not 
have the best combination of fees, risks, and expected returns for you.” The bill was introduced 
in the previous session and was referred to committee without further action. 
 
A second initiative in New York that is more likely to see final action is a rule proposed in late 
December by the Department of Financial Services that would apply a fiduciary standard to 
insurance producers selling annuity and life insurance products. If approved, it would be the 
first time a fiduciary standard would be imposed by a state to annuity and life insurance 
transactions. Although the rule is entitled “Suitability in Life Insurance and Annuity 
Transactions,” its substance goes much further by imposing a best interest standard. The 
standard is very similar to the Impartial Conduct Standards that are currently in effect under 
the DOL fiduciary rule by requiring recommendations be made “without regard to the financial 
or other interests of the producer, insurer, or any other party.” The Department’s regulation 
also tracks the Employee Retirement Income Security Act of 1974 (ERISA) prudent investor 
language in the DOL rule as well as standard suitability factors found under FINRA Rule 2111. 
However, unlike the DOL rule’s requirement that compensation must be reasonable, the New 
York proposal does not address compensation. 
 
Among other things the rule also prohibits misleading statements, or to imply that a transaction 
is part of financial planning or investment management services. 
 

• Impact: The New York rule proposal is very likely to be adopted, although it’s unclear 
what, if any, changes may be made during the interim. If adopted, New York’s rule will 
overlap and mirror some, but not all, of the requirements currently in effect under the 
DOL fiduciary rule. It’s also possible any effort to pass the New York disclaimer bill (AB 
2464) could lose steam if New York’s rule for annuity and life insurance transactions is 
adopted. 

 
A New Jersey legislator also introduced a bill with nearly identical disclaimer language to the 
New York bill. Like the New York bill, the New Jersey legislation was introduced in the previous 
session and died at the end of the session. It is unclear whether the re-introduced version will 
have any traction. 
 

http://nyassembly.gov/leg/?default_fld=&leg_video=&bn=A02464&term=2017&Summary=Y&Text=Y
http://www.dfs.ny.gov/insurance/r_prop/rp187a1text.pdf
http://www.njleg.state.nj.us/2018/Bills/S1000/735_I1.PDF


Connecticut. Last year Connecticut joined Nevada in proposing new requirements for certain 
retirement plan service providers. However, while cited by the trade press as another part of 
the state fiduciary movement, Connecticut House Bill 7161 was more limited in scope by 
requiring service providers to certain 403(b) plans not covered by ERISA to disclose conflicts of 
interest. It did not impose new fiduciary requirements, but rather required service providers to 
disclose services to be provided and any direct or indirect compensation received. The new law 
more closely mirrors the DOL 408(b)(2) disclosure rule for plan service providers than anything 
related to Nevada or other state initiatives. HB 7161 was signed into law June 27, 2017, and 
became effective October 1.  
 

• Impact: The legislation generally applies to service providers of public school teachers’ 
pension plans. 

 
Maryland. Companion bills in the House and Senate imposing a fiduciary standard on broker–
dealers and investment advisers in the state of Maryland were introduced in the current 
session. Both came out of recommendations from a commission last year reacting to the Trump 
administration’s efforts to reduce regulations on the federal level addressing abusive consumer 
loan practices and potential weakening or dissolution of the DOL fiduciary rule. 
 
The sections of Senate Bill 1068 and House Bill 1634 covering broker–dealer and investment 
adviser transactions appear to be drafted from whole cloth with no effort at integrating core 
fiduciary elements of the DOL rule or ERISA. Persons and firms covered by the bill would have a 
“duty to act primarily for the benefit of its clients” under a fiduciary duty of loyalty that is less 
stringent than the New York rule’s “without regard to” the financial interests of the firm or its 
advisors. Both measures require disclosure of “any gain, profit, or commission” and legal or 
disciplinary histories of the advisor or broker. A short list of due diligence obligations is listed, 
but only a few comport with FINRA Rule 2111 or the duty of care under ERISA. 
 
The Maryland bills are facing industry opposition and it’s not clear whether the fiduciary 
provisions will survive in the final bill, although the Senate version in particular has more than 
half of the chamber’s senators listed as co-sponsors. 
 

• Impact: If enacted into law, Maryland would be the second state after Nevada to 
impose a fiduciary duty on broker–dealers for transactions in qualified and taxable 
accounts. 

 
NAIC Upgrades Suitability Rule for Annuities with Modified “Best Interest” Standard. The 
National Association of Insurance Commissioners (NAIC), in an effort to harmonize its market 
conduct standards with the DOL fiduciary rule, at least in part, is considering several new 
suitability factors as well as a “best interest” standard that adopts ERISA’s prudence standard as 
well as a modified duty of loyalty that “puts the interest of the consumer first and foremost.” 
The draft rule also clarifies that acting in the customer’s best interest doesn’t necessarily mean 
recommending the least expensive product. Although the DOL rule doesn’t make this 
clarification, courts and DOL do not mandate the lowest-cost investment products as a fiduciary 

https://www.cga.ct.gov/2017/TOB/h/2017HB-07161-R00-HB.htm
https://legiscan.com/MD/text/SB1068/id/1723426/Maryland-2018-SB1068-Introduced.pdf
http://mgaleg.maryland.gov/2018RS/bills/hb/hb1634F.pdf


mandate, but rather prohibit excessive fees. Nonetheless, many ERISA fiduciaries err on the 
side of caution in selecting lower-cost investment products for defined contribution plans. 
 
The NAIC draft also adds a new suitability factor titled “financial resources used to fund the 
annuity” as a consideration in developing a recommendation. The draft rule also requires 
disclosure of conflicts of interest, including compensation above 3 percent; and disclosure of 
other compensation exceeding $100 that is tied to related annuity contests such as gifts, meals, 
and prizes. The proposal also attempts to bring the compensation test into line with the DOL 
rule’s “reasonable compensation” test by prohibiting firms and agents from receiving more 
than “reasonable cash compensation.” 
 
Massachusetts Takes a Stab at DOL Rule "Enforcement.” Finally, in the absence of any 
reported DOL enforcement activities, the Commonwealth of Massachusetts has jumped into 
the void by bringing charges against Scottrade Inc. in connection with nationwide sales contests 
after the DOL rule went partially into effect June 9, 2017. Although trade press widely reported 
that Massachusetts Secretary William Galvin, known as an aggressive state regulator, was 
attempting to enforce the DOL rule, in fact the state alleged violations of state securities law, 
while citing changes to Scottrade’s compliance manuals for its broker–dealer and RIA—in 
response to the DOL rule—in which the firm stated it does not rely on sales contests or other 
incentives to cause its advisors to give conflicted advice. 
 
As a result, Massachusetts cited two counts alleging violations of state law for failure to 
supervise and engaging in dishonest and unethical conduct or business practices in the 
securities business. 
 
As reported by Bloomberg Law, other state securities regulators have been following 
Massachusetts’ initiative closely, including Alabama, California, Colorado, Florida, and Oregon.  
 

• Impact: The Massachusetts enforcement action is likely to be watched closely by firms 
and outside counsel across the country to see if Scottrade will be able to defend itself in 
state court by arguing that state law is preempted by ERISA. Moreover, they will be 
watching to see if other states pursue Massachusetts’ strategy of tying cases to state 
law while citing violations of the DOL rule. ERISA preemption remains the elephant in 
the living room. A U.S. district judge in Missouri recently denied a litigant’s state-law 
claims involving a retirement plan, stating they were barred by ERISA. The judge cited a 
U.S. Supreme Court case noting that the “express preemption provisions of ERISA are 
deliberately expansive, and designed to ‘establish pension plan regulation as exclusively 
a federal concern.’” 

 
Secretary Galvin clearly will have to overcome ERISA preemption arguments in addition to citing 
elements of the DOL fiduciary rule as part of its case against Scottrade. 
 
In turn, it will be interesting to see if DOL stays on the sidelines of this state battle or attempts 
to intervene. And the next question might be, on whose side? DOL’s most recent guidance to 

http://www.sec.state.ma.us/sct/current/sctscottrade/MSD-Scottrade-Administrative-Complaint-E-2017-0045.pdf


firms struggling to comply with its fiduciary rule was that it would not pursue claims in which 
the fiduciary was “working diligently and in good faith to comply” with the rule and its 
exemptions. 
 
Taking a step back even further, in light of the new state-level fiduciary initiatives, we may be 
witnessing an unraveling of the fiduciary standard in a way that makes it more difficult for firms 
with a multi-state presence to comply. The core duties of loyalty and care can still be seen, 
albeit in a fragmented way that either fails to define or ignores the broad, principles-based 
duties under ERISA and state trust law. 
 
That may leave the SEC as one of the decisive parties in this final act of this saga, one of 
defining a core fiduciary standard for brokers and advisors, and perhaps setting a standard to 
be readily adopted by DOL and followed, or not, by the states. 
 
 
About Legislative Intelligence Update 
 
The purpose of this update, prepared by Potomac Strategies for Investments & Wealth Institute, 
is to give members legislative and public affairs intelligence and analysis. It is strictly 
informational and should not be relied upon as legal or compliance advice. Investments & 
Wealth Institute, as an education and credentialing organization, does not lobby Congress or 
regulators, and does not advocate for any particular legislative or regulatory position either on 
its own or through its relationship with Potomac Strategies.  

If you have questions after reading this update, please contact Investments & Wealth Institute 
by replying to this email. We will either respond personally to your inquiry or include a 
response in an upcoming issue. 
 
 
 
  


